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VALDIVIA, et al., Y e
Plaintiffs,
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ARNOLD SCHWARZENEGGER, et al.,

Defendants.

SECOND REPORT OF THE SPECIAL MASTER
ON THE STATUS OF
CONDITIONS OF THE REMEDIAL ORDER

Background
On May 2, 1994, the Valdivia vs. Schwarzenegger lawsuit was filed. The Court
certificd the casc as a class action by order dated December 1, 1994, On June 13, 2002, the
Court granted partial summary judgment in favor of the Plaintiffs. On July 23, 2003, the
Court ordered the Defendants to submit a remedial plan, with specific guidance regarding
“...a preliminary probable causc hearing which (1) occurs no more than ten calendar days
after a parolee 1s taken into custody for an alleged parole violation, and (2) affords the
parolee nghls provided by Morrissey, including noticc of the alleged violations, the
opportunity to appear and present evidence, a conditional right to confront adverse
witnesses, an independent decision-maker, and a written report of the hearing.”
On March 8, 2004, the Court entered the Stipulated Order for Permanent Injunctive
Relicf (“Permancnt Injunction™) containing the apgreed-upon elements of the settlement

terms. On July 1, 2004, the Defendants submitted a variety of policies and procedures to the



Court. On June 8, 20035, the Court filed an order finding violation of the Remedial Plan
regarding remedial sanctions.

On August 18, 2005, a Stipulation and Amended Order Re: Special Master Order of
Referenee was cntered; on December 16, 2005, an Order appointing Chase Riveland
Special Master was entered; and on January 31, 2006, an Order was entered appointing
Virginia Morrison and Nancy Campbell as Deputy Special Masters.

The Special Master filed his first report on September 14, 2006, which included the
following recommendations:

1. Defendants shall provide additional resources to makce information system
application changes for the purposes of data collection, analysis, aggregation, and
management reports, and other modifications as needed by the Special Master and
the Court, with input from Plaintiffs. The effort should be coordinaied with the
information systcm changes undcrway pursuant to the Armstrong court’s order. To
the extent that Defendanls delermine that certain ol these functions can hest be
accomplished by modifying thc DAPO information system, sufficient resources
shall also be made available for that purpose.

Plannming for these changes shall be initiated within 60 days of this order.
Defendants shall provide to the Special Master and Plaintiffs periodic reports on the
progress of these changes; the first of these shall be due six months after the date of
this order, and every six months thereafter until the Special Master determines the
improvements arc complete. The system changes shall be completed within one year
and six months of this order.

2. Delendants shall mstitute and maintain the nfrastruciure needed for sell-
monitoring, staffed by subject matter experts working in a department outside of the
departments being reviewed. The infrastructure shall include staffing and resources
sufficient to conduct site visits, assessments, and quality improvement efforts at the
Decentralized Revocation Units, contracted jail facilities, contracted legal services
for parolees, CDCR and non-CDCR facilities providing remedial sanctions, and
other facilities and services falling under the auspices of the Valdivia remedics.

These recommendations were adoptcd by order of this Court on November 13, 20006.



Special Master Activities

Since the filing of the First Report of the Special Master on the Status of Conditions
of the Remedial Order, two key topics have dominated activity in Vuldivia implementation:
remedial sanctions and issues arising from parolecs’ mental illness. The parties and the
Special Master’s team have engaged in extensive planning and negotiation in these areas. In
addition, the Special Master or Deputy Special Masters participated in Plaintiffs’
monitoring tours or Defendants’ self-monitoring, or conducted their own visits, to:
Mendocino, Napa, Sonoma, Marin, San Joaquin, Sutter, Solano, and Glenn county jails;
Piichess Detention Center; and California Institution for Men. The Special Master’s team
met with information technology staff the Valdivia Task Force and Extradition Unit staff,
and observed training for Depuly Commissioners.

This report will focus almost exclusively on remedial sanctions, mentally ill
parolees, and activities in response to the Court’s November 13, 2006 orders, and will not
address in any dctail other aspects of implementation. Newly developed information
received from the partics subsequent to the May 4, 2007 draft of this report is not being
included and will be incorporated in the next report.

Remedial Sanctions

The Defendants remain out of compliance with the Permanent Injunction provisions
regarding remedial sanctions. They have ncver demonstrated compliance in this area and it
has been most scriously in question since an April 11, 2005 announcement that certain
programs would no longer be used. Tt is undisputed that the Permanent Injunction requires
that remedial sanctions must be considered throughout the parole revocation process, and

must be available and used. When looking at the replacement programs for those named in




the Court’s orders (ICDTP for SATCU and thc new version of Electronic In-Home
Detention replacing 2005°s Electronic Monitoring) - as well as the programs offered to
satisfy rcquirements for self-help outpatient/aftercare and for altcrnative placement in
structured and supervised environments -- what remains in dispute 1s whether they arc
sufficient in terms of quantity and the nature of the oplions offered, and whether they will
be meaningfully used and available to this population. Final agreement has not been
reached on these issues but some interim agreements are in place.

Availability remains very limited. ICDTP has 288 beds statewide and they are
concentrated in two regions, so that Southern California only has 24 of the beds and nonc of
them are situated in Los Angeles County. Only 30 of the beds are available to women and
they are all in one location. As at the time of the June Order, EID is not in use as a remedial
sanction. The Parolee Substance Abuse Program (PSAP) has 200 beds. Residential Multi-
Service Centers (RMSC) and Parolee Service Centers (PSC) have not yet been used as
remedial sanctions, but PSC’s have 819 slots and RMSC’s have 689 slots in nine locations
distributed reasonably well across the state; not all slots will be available as remedial
sanctions as assignments 1o these programs come from multiple sources.

By letter dated July 4, 2006, the Special Master requested that the Defendants
develop a ncw remedial sanctions plan to be presented to Plaintiffs’ attorncys and the
Special Master by November 30, 2006. Dcfendants were instructed to:

“...includc any of the programs currently in usc, as wcll as others CDCR would like

o propose. The plan must include specific detmls concerning the programs to be

offered; the populations for which they are designed; the logistics required to

design, fund, contract for, and ovcrsee the programs, including training of BPH and
DAPO staff in using them; and anticipatcd timelines for cach of those steps.”



Defendants were encouraged to seek input from the Special Master and Plaintif(s’
counsel throughout the drafting of the plan. To that end, the Special Master’s team met with
the Plaintiffs’ counsel on Qctober 18, 2006 and convened a joint meeting with parties on
November 8, 2006. During the remainder of November, the Special Master’s team
reviewed and commented on Defendants’ draft plans. Defendants were unable o meet the
November 30, 2006 dcadlinc and were granted an extension until December 4, 2006.

The proposed plan of December 4, 2006 named existing drug (reatment programs
(ICDTP, PSAP, Parolee Services Network, and Substance Abusc Treatment and Recovery).
It did not fund any new slots in them, but did propose measures aimed at opening beds that
had never been used as remedial sanctions. The EID program was being used for parolees
but not as a remedial sanction and the plan reactivated electronic monitoring units for use as
rcmedial sanctions. Additionally, it gave access to other programs for parolees which
heretofore reportedly had not been open to parolecs charged with violations. These
programs ncluded:

s Parole Service Centers (PSC)

» Day Reporting Centers (DRC)
e Residential Multi-Service Centers and Female Residential Multi-Service Centers

(RMSC)

The plan lacked much of the expected detail and specificity. There were gaps in the
ability to assess the numbers of program slots, how they would be funded and made
operational, whether they were accessible to those who needed them, and how the programs
would be used in good faith,

The plan lacked the detail and specificity needed to determine if the numbers cited

were sufficient and realistic. It evidenced no discussion of how many program slots might



be needed in any of the programs for parolees [acing rcvocation. In terms of what was
available, the Division of Adult Parole Operations (DAPQ) indicated that the programs
listed above, other than ICDTP and EID, collectively had 4,233 beds and/or program slots
per day for all populations who use them. It remained unclear if these programs had
vacancies, how many of those slots could be used as remedial sanctions, and how the
programs would accommodate this ncw population of parolees. ICDTP — the drug treatment
program seen as the replacement for the SATCU program named in the June &, 2005 order -
- was offering fewer slots than what was proposed in 2004. Of equal significance, it was
unclear that even the number in the plan could be made available. Primarily because of
contracting difficulties, ICDTP only had 288 beds in operation in December 2006, which is
an increase ol only 24 beds over a seven-month period. Parolees in the two Southern
Califorma regions continued to go unserved and women parolecs, the mentally ill, and the
disabled continucd to have limited ICDTP options. California Department of Rehabilitation
and Correction’s (CDCR) effort to expand the number of ICDTP beds located in jails had
not been successful. To its credit, CDCR suggested modifying ICDTP (0 begin treatment
cither in a community facility or a jail bed, to incrcase contracting opportunities.

Other issues undermined confidence in availability and usage. For programs offered
to paroleecs upon their release {rom incarceration, such as “re-entry programs,” to parolees
generally on supervision, and newly (o parolees as remedial sanctions, it remained unclear
how Defendants would accommodate the remedial sanctions population without any
intended program expansion. Some programs have exclusionary criteria that severcly limit
program access. For example, parolees who have applied for Supplemental Security

Insurance or other governmental assistance or are pregnant are excluded from an RMSC or



FRMSC. In another example, at least some ICDTP’s exclude parolees taking psychotropic
medication, or having scrious mental illness generally; this means that there is no ICDTP
available to parolecs in all of Southern California.

Programs likely carmot be offered in all counties, and the issue of himtations on
inter-county transfers of parolees was not adequately addressed. Details regarding how the
plan would be opcrationalized were insufficient. Timing was uncertain. Moreover, there
was no indication of how staff and parolcc attorneys would be informed and encouraged to
usc these programs for remcdial sanctions, undermining the possibility of their effective
adoption. The document asserted the principles of staff training, fair access, and program
evaluation, but provided no plan for them per se.

The plan also did not capture some elements of CDCR’s strategy. These included a
decision-making matrix that supports parole agents, their supervisors, and Board of Parole
Hearings (BPH) deputy commissioners in making reasoned, consistent judgments about
programs and violations according to policy and effectiveness criteria, which had been
discussed in joint meetings.

Despite its weaknesscs, the plan did identify some new ways to approach the lack of
viable remedial sanctions for parolees facing revocation and made commitments to some
important principles.

Given the lack of detail and needed specificity, the proposal was not viewed by the
Special Master or Plamtiffs’ counsel as an adequate plan, This was a serious failure given
the length of time Deflendants had been in violation, as well as the time they had had to
develop a viable plan. A conference call was held on December 13, 2006 between the

Special Master and the senior leaders of CDCR to impress upon them the seriousness of the



continued failure of the department o develop a viable remedial sanctions plan. Scnior
CDCR leadership committed to producing a viable remedial sanctions plan.

The deadline for the revised remedial sanction plan was set for February 15, 2007.
The Special Master team worked with CDCR staff in person, telephonically, and
electronically to attempt to assist them in the creation of a remedial sanctions plan that
addressed the shortcomings described above and either equaled or cxcceded the
commitments of the original plan.

Defendants submitted a revised plan on February 16, 2007. Plaintiffs’ attorneys,
Defendants and the Special Master’s team met jointly on February 27, 2007 to discuss and
negoliale the Defendants’ proposed plan. The revised plan was somewhat morc descriptive
of funding sources for programs. At the February 27, 2007 meeting, the defendants
proposed a new, more flexible funding mechanism for the largest remedial sanction
program, The funding mechanism was not described in the written revised plan because
agreement had not been reached with the Depariment ol Finance, That agreement was
reached and was effective as of Fcbruary 27, 2007. The plan provided some greater
specificity regarding numbers of beds or services available, cxpanded its commitment for
ICDTP beds, and temporarily assigned priority placement to this population for the RMSC
and PSC programs. It increased accessibility by removing some exclusionary criteria for
some programs and easing inter-county transfers, albeit with insufficient detail in the plan,
It described the creation of a decision-matrix for violations.

On the other hand, it withdrew somec of the useful features of the previous plan and
carried forward somc of the deficiencics. Tt still lacked the clarity and specificity needed for

Plaintiffs’ counsel and the Special Master to believe the proposed plan was adequate,



viable, and met or exceeded the commitments of the original plan contained in the remedial
order.

Since the fall of 2006, Defendants have repeatedly failed to provide sufficiently
substantive material by agreed-upon timcframes and deadlines, which has resulted in
frustration on the part of Plaintiffs’ counscl and the Special Master. Requested reports,
material and information were either late or not presented at all and when plans were
presented, they were sometimes subsequently rescinded without adequate explanation or
rationalc. Much of this may have been duc to the fact that several staff intimately involved
in the project management of Valdivia during this period were relieved and not replaced or
not replaced in a imely manner.

Plaintiffs’ counsel, understandably frustrated by the slippage in commuitted
information or actions, particularly regarding recmedial sanctions, presented to the Special
Master and Defendants a draft Stipulation and Proposed Order on March 8, 2007 outlining
the “...actions to which we seek Defendants’ explicil commitment...” concerning remedial
sanctions.

Defendants, Plaintiffs’ counsel and the Spceial Master met on March 15 and 16,
2007 o negotiate the elements of the proposed stipulated order, with a further meeting with
all parties on March 23, 2007 to negotiate specific remaining differences. The Stipulation
and Proposed Order Regarding Remedial Sanctions was negotiated and signed by the Court
on April 4, 2007.

While the partics have not reached agreement as to the scope of the Defendants’
obligation to provide remedial sanciions, the parties did reach agreement in the stipulated

order regarding several key items and steps that need to be taken within specific




timeframes. By agreemcnt, the ICDTP beds will be increased from 288 to 1,800 beds in less
than a year and there are indicalions that at least some prior contracting obstacles can be
overcome. Most notably, this expansion, by adding a community-based model, would
increase the existing I[CDTP sixfold and would slightly exceed 2004 plans. The stipulated
agreement and subsequent order state (hat Defendants will develop 20 beds for dual
diagnosis (mental illness and substance abuse) parolees in each of the four regions,
beginning to address a very difficult and underserved population. In this expansion, there
are also beds designated for women in a large, populous region where ICDTP has not been
available.

The agreement commits to using between 250 and 500 electronic monitoring units
for this population. This is & substantial increase, as they essentially have not been used for
remedial sanctions in the last two years, although it is considerably fewer than were
contemplated in 2004. There is also a plan to use existing parole programs as remedial
sanctions while the ICDTP program is being expanded, including dedicating one-half of the
program slots in the Residential Multi-Service Center, Female Residential Multi-Service
Center, and Parolec Scrvice Center programs during thal {ime. Access to all programs
should be improved by policy changes allowing inter-county transfers when programming
is not available in parolees” home areas.

As required by the stipulation and order, an interim memorandum to the field was
completed by the Defendants and sent to the Special Masler and Plaintiffs counsel by the
March 30, 2007 deadline. The memo and attachments outline the programs currently
availablc for remedial sanctions, their purposes and inclusion and exclusion criteria, and

program contact information, and include statements endorsing referrals for remedial
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sanctions. The memo was not released to the field quickly thereafter, as negotiated; as of
this writing, it had not been relcased. A more comprehensive memorandum — another
feature of the Stipulation -- has been drafted and the parties are scheduled to negotiate its
contents on May 31, 2007 and thereafter.

The parties achieved ihe level of detail and specificity desired in some arcas of the
remedial plan through thc stipulated order. More will be neccssary as continued
negotiations address access regionally and by special populations, the nature and scope of
structured and supervised environments and self-help outpatient/aftercare programs
available, and development of particular programs and strategies. Likewise Defendants
must demonstrate that they have methods of program tracking and cvaluation. There is
progress in reaching agrcement on a viable remedial sanctions plan. A number of
outstanding questions regarding plan outcomes and implementation require resolution.

Mentally Tl Parolees

The parties concentrated on two somewhat overlapping issues related to parolees’
mental illness: (1) revocations pursuant to Cal, Code of Reg., Title 15, Section 2467.1 and
related provisions; and (2) due process for parolces unable to participate in revocation
proceedings by virtue of their mental illness.

The parties had long been in conllict over thc means by which revocations were
handled under the above-cited regulation, referred to as “psych returns.” In 2005 and 2006,
the parfies had “meel and confer” sessions, information requests were exchanged, and
Defendants convened a multi-division task [orce to attempt to improve practices. Absent

demonstrable change, on June 15, 2006, Plaintifls” counscl issucd a Notice of Violation.
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The regulations permit rcvocation on the basis of “...conduct indicating that the
parolee’s mental condition has deteriorated such that the parolec is likely to engage in
fature criminal behavior.” (Cal. Code of Reg., Title 15, Section 2616(a)(14)) Such
revocations are automatically for the maximum term — 12 months, ineligible for good-time
garning — but the parolee may be released before that time if he or she 1s found to no longer
meet the standard that supported the revocation. Inherent in this regulation is the idea that
the parolce is being returned to prison for the purposcs of treatment.

Plaintiffs’ counsel cites myriad bases for these practices violating constitutional and
state law. In short, these regulations as applied do, in fact, raise substantial due process
concems. The regulations’ standard permitting revocation is, itself, troubling. There is
significant risk that such parolees would not be served their notices of charges and rights, or
would not understand them, and could not participate meaningfully in their own defense.
Plaintiffs® counsel contend that CalPAP attorncys have difficulty accessing psychiatric
evaluations. The purpose of thc rcvocations — treatment — is undermined by the
uncertainties of care provided in county jails, deficiencics in care in CDCR Receplion
Centers and other facilities, as documented in Coleman v. Sehwarzenegger, and difficulty
accessing Department of Mental Health (DMH) treatment, particularly with questions
raiscd as to the legal bases for either system to retain custody. There has not been a reliable
mechanism to ensure that these parolees reach treatment expeditiously. These parolees have
not been consistently assessed for readiness for release, and the partics disagree about the
standard for release and whether Defendants are obliged to find community-based
placements. Defendants, with some merit maintain that the local communitics are

responsible for funding the care and treatment of such parolecs released to the community —
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not the CDCR. Limiled resources for mentally ill in most California communities
frequently result in this being a “catch-22".

The Special Master’s leam convened “meet and confer” sessions on these issues n
August and Oclober 2006. Defendants represented that they planned to cease revoking
parolees under this regulation after a reasonable period to determine allernative measures
and prepare gunidance for staff. They planned to reconvene their task force to address the
outstanding 1ssues for extant and futurc populations.

In fairly short order following the initial meet and confer session, Defendants
identificd a set of parolees in custody under these provisions and expedited their transfer
into treatment programs at four mainlinc facilities with complex mental hcalth programs.
Some were placed in Department of Mecntal Health (DMH) intermediatc carc. The
exception was a small number who remained in county jails with pending local charges;
their mental health treatment is unknown. CDCR clinical staff al the four institutions
reporledly were educated about these paticnts’ unique needs and encouraged to cmphasize
community adjustment during treatment.

A cntical component of according “psych returmns™ due process is reviewing them to
determine when their mental illness is stabilized such that the state no longer has a right to
hold them. The Special Master relied on the representation that CDCR Interdisciplinary
Treatment Teams (TDTT) would be responsible for this review. Tracking shects initially
recorded recommendations for the level of carc that these parolees would need if released to
the communily, When such recommendations were no longer included, the Special
Master’s team inquired about their absence. Staff responsible for overseeing these cases

responded that DAPO staff mtially sought placements consistent with the
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recommendations but, when this was determined 10 be futile, staff ceased recording these
recommendations. On multiple occasions, CDCR staff from different departments asserted
that their position was that “psych returns” would only be released if they were able to
maintain thcmselves in the community with oufpatient care. This standard was not
negotiated and is more stringent than the varicty of levels of care originally recorded on
tracking documents.

In Defendants” objections to the Special Master’s dralt report, Defcndants assert that
IDTT was never performing a review function, This is particularly disturbing as it would
imply that the Special Master’s reliance was misplaced and a critical due process obligation
was not carricd out for morc than seven months. Defendants aver that the level of care
information was provided to DAPQ informationally and that DAPO was able to place some
parolees at different levels of care in the community.

Centralized staff also began to maintain a list of these parolees that included updates
on their clinical conditions and locations, including whether they had returned to parole.
Throughout the last half of 2006, information about the above-described activity was
difficult to come by. Descriptions were provided and questions answered only erratically.
Tracking information sometimes seemed incomplete or internally inconsistent and, too
often, updates indicated information had not been provided or baseline and ongoing clinical
tasks had not been done. The result was that the methods used after the August meet and
confer to cxpeditc parolces into transfers and treatment were not sustained consistently.
Significant numbers ol parolees revoked under the psych return process in the last half of
2006 did not reach treatment, and/or did not appear (o be reassessed for hearing

participation, for prolonged periods.
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Dispute remains about whether all relevant parolees were identified and tracked
under this mechanism, whether standards were sufficiently defined and disscminated, and
whether mechanisms functioned to timely identify parolees for whom retention in custody
was no longer appropriate. Without sctting up systems in which the Mastership and
Plaintiffs’ counse! conld have confidence, and without answering some of the corc
questions it was convened 1o address, Defendants disbanded the task force, without notice,
reportedly in late 2006.

During this period, BPH did undertake reviews and a significant subset of parolees
was returned to parole earlicr than the 12-month rcvocation lerm, according to the Special
Master’s analysis of tracking materials provided. In March 2007, CDCR leadership dirccted
DAPO and BPH staff to identify community or DMH placements for all parolees in custody
under the 2006 psych return procedure. As of ihis writing, all cases captured in the tracking
mechanism had been released excepl four who were cerlified as mentally disordered
offenders and were awaiting bed availability at DMH. Plaintiffs note, in their objections,
that the level of care staff identified as needed heforc these parolees’ release was higher
than the level of care to which several were actually released.

Because of the aforementioned questions about the completeness of the tracking
mechanism, Plaimtiffs are concerned that some parolees may currently be held beyond the
time for which CDCR had legal authonly to do so. The Special Master’s team will work
with the partics to determine an adequate mcans to demonstrate whether any parolees
recently subject to psych returm regulations are in custody and reasonable information

concerning their revocations and currcnt status.
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As noted above, the reason proffered for a delay in ceasing use of this regulation
was the need to provide staff with alternatives and guidance. It is the Special Mastcr’s
impression that no new measurcs materialized in the nearly five months that clapsed. On
January 12, 2007, CDCR Secretary Tilton issued a memorandum terminating the return of
mentally 111 parolees to prison “solely for psychiatric scrvices.” 1t was accompanied by a
memorandum summarizing the existing options for DAPO staff and setting an expectation
of community placement for much of this population. A BPH memorandum added the
outlines of a new hearing procedure for similarly situated parolees.

An open question 1s the future handling of parolees whose mental illness appears to
be the basis of parole violations charged, or arguably caused the violation behavior. The
parlies disagree as to the likely numbers of such parolees and whether special measures will
be needed to recognize them, adjust hold and revocation decisions, and facilitate treatment
in the community or in custody.

While the above-described measurcs addressed problems arising from a regulatory
basis for revoking some mentally ill parolees and relaining them in custody, a problem
remained for mentally 11l parolees facing revocation: some are too ill at the time of their
parole holds or thereafter to be able to understand and meaningfully participate in
revocation proceedings. The BPH memorandum was a step toward the difficult task of
balancing this population’s duc process and trcatment needs. Plaintiffs’ counsel objected to
thc memorandum procedure as insufficiently protecting fair process and unreasonably
distributing burdens, as well as on other grounds. The procedure devoted insufTicient
altention to placing parolees at a level of care needed to accomplish stabilization until such

time as they arc capable of participating in revocation proceedings. Neither did it include an
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adequate mechanism for identifying when parolces were well cnough to proceed.
Additionally, it was issucd without consultation with Plaintiffs’ counsel as required by the
Permanent Injunction.

Defendants’ plans on-point in 2006 and 2007 involved sevcral partial proposals
lacking in necessary substance. Some promising approaches did not develop or were
withdrawn. The project was riddled with the issues described eclsewhere in this report,
including poor communication and missed deadlines.

In rcsponse to the Special Master’s request, Plaintiffs’ counsel put forward a
thoughtful, comprehensive proposal in March 2007. After the rocky start, Defendants and
the Special Master's team convened a multidisciplinary group to morc fully develop a
proposal. Defendants produced a well-constructed, thorough proposal on the timcline
requested.

As ol late April, party negotiations were procceding well toward a proccss that will
incorporate:

* increased staff and CalPAP attorney familiarity with mental illness,

* consideration of remedial sanctions at each junciure,

» referrals for emergency lreatmcent at any step,

»  expedited transfer to CDCR from county jails where legally permissible,

= placement into levels of care nccded for stabilization,

* independent evaluation of ability to meaningfully participate and mcans to
challenge that detcrmination,

* improved information exchange among agency staff and with parolees’

attorncys,
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» close monitoring for change in ability to participate and reliable assessment
of samc,
* fair intcrim probable causc determinations, and

* timely resumption of hearings when ability is restored.

Plaintiffs correctly object (hat there is not yet a sufficient implementation plan for
these proposals.

In these arcas impacting mentally ill parolees, there is both progress and a number
of outstanding questions rcquiring resolution.

Plaintiffs raised several additional objections concerning mentally ill parolees. They
arise out of concermns about the adequacy of ireatment while parolees are held pending
rcvocation, treatment while serving revocation terms, pre-releasc planning, parolec
treatment services in the community to preveni parole-prison cycling and to match the
identificd need for a level of care, and the interrelationship of these issues. Their objcctions
sought further discussion in this report and recommendations for court action. For reasons

discussed below, the Special Master declines to do so.

Information Systems
This Court ordered in November 2006 that Defcndants initiate information system
changes, aimed at accurately demonstrating compliance, and pecriodically report on their
efforts. Defendants had taken early steps in anticipation of the Court’s order, meeting on
several occasions with the Special Master’s team and Plaintiffs’ counsel to elicit input

concerning necessary changes.

18



Subsequent to the Court’s order, Defendants held weekly meetings for months
involving CDCR divisions and internal and external information technology professionals.
They defined the scope of the project and created a detailed project management schedule
for obtaining funding and contracts in the first trimester of 2007.

The Spring Finance Letter has been submitted. The Feasibility Study Report has
been written and approvals have been granted by contracts staff and executive staff;
Department of Finance approval is pending. The Information Technology Procurement Plan
was initiated later than expected and followed a similar course, with Department of General
Services approval pending. Staff have written the non-competitively bid package and
identified a funding source; scveral levels of approvals are still needed. The contract will
follow. As of mid-April, most of thosc tasks, and the full project, are about six weeks
behind the original schedule.

Defendants timely met their obligation to report on the progress of this project by
providing the abovc-noted description of their planmng meetings and detailed project
schedule in early 2007 and by updating the latler document during April 2007. Plaintiffs
object to the characterization of these activities and reporting as reasonable. As of the time
of the Special Master's draft report, Defendants had met all reporting obligations and
worked consistently toward implementing system changes. There were documented dclays
that bear monitoring, but the degrec is not cause for alarm in a project of this scope. The

Special Master remains convinced thal there is reasonablc progress on this requirement.

Self-monitoring
This Court also ordered in November 2006 that Defendants institute and mamtain

the infrastructure needed for self-monitoring. Defendants accomplish internal oversight
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through scveral mechanisms: Decentralized Revocation Unit site visits by the Court
Compliance Team, Valdivia Task Force mcetings, and the work of the Quality Control
Unit, in addition to routine management at the local and headquarlers levels.

The Court Compliance Team operated with only two of its five atlorneys for much
of the time since the first report of the Special Master, though recent hires have restored the
full complement. Staff with backgrounds in DAPO and the Adult Institutions Division also
contributed expertise to the unit’s daily operations and site visits, though there was
significant turnover among the more cxperienced staff.

Since the first report of the Special Master, Defendanis have conducted twelve sell-
monitoring visils, at times including a related parole unit and/or CalPAP oflice. Visits are
staffed by multiple reviewers with varied expertise. They observe hearings, notice scrvice,
and other processes, and interview a range of staff using standardized questions to ensure
broad, uniform coverage of Valdivia issues. Reviewcers collect data and revocation packet
documents, and they examine forms and other documents in use onsite.

Reports likewise follow a comprehensive, standard format and attach supporting
documents. The reports analyze the data and individual documents, noting where practice
deviates from cxpectations and requiring correctivc actions. Plaintiffs frequently state that
the Defendants do not sufficiently indicate what is to be done, by whom, and when, in these
Corrective Action Plans. They also state that they receive no feedback as to whether that
correclive action has indced occurred.

In addition to the thorough approach and frequent visits, Defendants impressively
apply quality improvement principles to their own review process. They frequently

recxamine and adjust questions, the scope of the visits, and report formats to increase
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effectivencss. Most rccently, reviewers began looking at the quality of narrative content on
audited forms in addition to quantitative aspects,

The other oversight mechanisms are less developed. The Valdivia Task Force, a
multidisciplinary group drawn from virtually every state department involved in the
Valdivia process, oniginally served as the major driving force for designing, implementing,
troubleshooting and overseeing FValdivia remedics. After the Valdivia Project Manager
position expired, and with many accomplishments to the group’s credit, Task Force
activities weakened. A series of leaders scrved only in temporary capacities, and the group
met less often and seemed to address outstanding problems with less vigor. The Quality
Control Unit was tasked with reviewing randomly selected electronic revocation process
records for compliance issues. There 1s differing information about whether its activities
remained the same in 2006 and 2007 as in prior years.

There is good progress on self-monitoring and rcasonable progress on internal
oversight overall. Defendants have consolidated the identified issues requiring corrective
action into a quarterly “Corrective Action Plan”. Plaintiffs’ correctly assert that they are
provided no feedback as to the actions takcn by Defendants to correct deficiencies. Devel-
oping a reliable and credible self-monitoring proccss is csscntial not only to achieve the
trust and confidence of the Plaintiffs and the Court, but to assure continued improve-
ment in the requirements of the Remedial Order. The Special Master team will work with

the Defendants to enhance this process over the next term.

Remedial Order Requirements
In the section that follows, 1 discuss those components of the Remedial Order in

which there has been change and the Special Master’s knowledge is sufficient to comment
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on the status of compliance. Most items will be deferred as thc primary efforts of the

Special Master’s team werc targeted at remedial sanctions and mentally ill parolees’ issues.

Meet periodically regarding policies, forms, and plans; submit policies and procedures to
the court no later than July 1, 2004 with full implementation by July 1, 2005 /
Complete implementation of policies und procedures by July 1, 2005

Although the majority of policies and procedures have been negotiated, therc are a
number on which the partics have made limiled progress in meel and confer sessions. A
definitive list ol issues rcquiring further negotiation will be developed during the upcoming
term. The Special Master’s tcam will attempt to define those cntical policics and
procedures and assist, if necessary, in bringing them to resolution. Tt is also problematic
that, on a few known occasions, Defendants have issued pohicies and procedures concerning
Valdivia requirements without having met and conferrcd with Plaintiffs,

Appoint_counsel for all parolees by Return to Custody Assessment (RTCA) stage of
revocalion hearing

The CalPAP contract with CDCR is notably one of a kind in the nation. CalPAP
currently has more than 250 contract attormeys statcwide, working in conjunction with
eleven regional offices. The original contract with MeGeorge School of Law was for three
years, in effect until July 1, 2007. At the time Defendants mitiated efforts for a subsequent
atlorney representation contract, there was subslantial risk that a new contract would not be
in place before the extant one expired. Defendants negotiated a one-year contract extension.
The Special Master was informed on April 30, 2007 that the contract for the upcoming year
was completely finalized. Defendants have committed to beginning immediately on a

competitive bidding process for 2008-10.
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The CalPAP program continues to be well managed and i1s arguably a model
program providing consistent representation statewide. Generally, Plaintiffs’ monitoring
reports and Defendants’ self-moniloring reports indicate that the appointment of CalPAP
attorncys is timely. CalPAP data shows timely atlorney appointments during the first month
of this Round at 81%, a rate much lower than in preceding or subsequent months. During
the rest of the Round, timely appointments were stable at a ratc of 87-89%. The parties
also indicate that the performance of CalPAP attorneys 1s compliant with the intent of the
Remedial Order. Although there are recorded instances of Defendants providing cases to
CalPAP latcr than agreed and other challenges to timely representation, these tend to be
local issues that are fairly quickly rcsolved between CalPAP and DRU staff.

Plaintiffs’ counsel maintain that CalPAP attorneys are being asked to perform
additional duties that exceed the terms of their original contract, The Special Master team

will follow on these assertions during the upcoming term.

Defendants shall develop training, standards, and guidelines for state appointed counsel

The parties began these negotiations at least as of fall 2006. The parties intended to
cncompass selection of attorneys for the panel, attorney training and continuing education,
office suppori, quality assurance, indcpendence, and standards and guidelines for
representation. While it appears that the current contractor fulfills these functions and
principles well, it will be important to memorialize them as Defendants’ policies to govern
services provided by any entily supplying attorney representation for parolecs in the
revocation process. The standards, policies, and procedures have not been completed.

If the hold is continued the parolee will be served actual notice of richts, with a factual
summary and written notice of rights, within 3 business days
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The parties’ monitoring reports find that generally service is timcly, although
frequently Plaintifls and Defendants disagrec over the definition of three business days,
particularly when a hold is placed on a weekend or holiday. Plaintiffs state that the order
calls for service within three days after the hold, and, if the hold was placed on a weekend
or holiday, service should be made on the first business day after the weekend or holiday.
Defendants have interpreted the requirement to be three business days after the weekend or
holiday.

As described in the Special Master’s first report, Defendants’ data currently treats
timely attempted service as equivalent to timely completed service, so compliance
determinations cannot rely on that source. CalPAP data shows the rate of timely service
during cach month of the Round ranging from 87-91%. Thesc figures did not include
several hundred cases each month in which the source material available to CalPAP did not
include dales necessary to calculating timeliness, so compliance rates could be as much as

several percentage points lower. Timeliness declined in recent months.

Counsel shall have timely access to all non-confidential reports, documents, and field files

CalPAP reports some difficulty in accessing field files in some locations.
Parolee’s counsel shall have the abilitv to subpoena and present witnesses and evidence
under the same terms as the State

CalPAP attorneys do issue subpoenas with regularity. Monitoring reports (rom
some areas suggest thal occasionally there is confusion as to who should 1ssue subpoenas

when the CalPAP attomey desires that a witness for the state be present at the hearing.
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Hearsay evidence must be limited by parolees’ confrontation rights under controlling law.
Defendants are to preserve this balance in hearings and to_provide case law-based

guidelines and standards,

Application of standards from Comite and related cases appears to coniinue to be
inconsistent across the state. BPH and DAPO staff have received additional training during

this period.

Monitoring by Plaintiffs— "reasonably hecessary’

Plainti{fs’ and Defendants’ representatives agreed, following negotiations in April
2006, to a monitoring schedule for the last three quarters of the year that included [ewer and
more brief monitoring visits by Plaintiffs’ attorneys, more written information provided by
Defendants 1o the Plaintiffs, and the implementation of a trial model of self-monitoring.
Monitoring tours by both parties were negotiated and agreed upon for 2007. Where there 1s
self-monitoring, the Plaintiffs spend one day at the sile inlerviewing class members only, to
assure continued represcntation of their clients. Frequently Plaintiffs report that they cither
do not receive all iInfonnation promised or that the information is not provided on a timely

basis.

Other Stipulated Order for Permanent Injunction requirements:

v [Fxpedited probable cause hearing shall be held upon sufficient offer of proof rthat
there is a complete defense to all charges

= The parole officer and supervisor will confer within 48 hours to determine if
probuable cause exists to continue a hold

» Final hearing within 35 days of the placement of the parole hold

» By July 1, 2004, an assessment of availability of fucilities and a plun to provide
hearing space for probable cause hearings
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= By July 1, 2005, probable cause hearings shall be held no later than 10 business
days_after service of charges and rights

o Defendunts shall develop and implement policies and procedures for designation of
information as confidential consistent w/ requirements of due process

»  Defendants shall assure that parolees receive effective communication throughout
the process

»  Forms provided to parolees are to be reviewed for accuracy, simplified, and
translated to Spanish

o [Upon wrilien reguest, parolees shall be provided access to tapes of revocation
hearings

= At probable cause hearings, parolees are to have the ability to present evidence 1o
defend or mitizate the charees or proposed disposition

»  On or before the fourth business doy, the Parole Administrator shall review the
packet to determine whether the case is sufficient to move forward and whether
remedial sanctions may be appropriute

»  Defendants shall maintain staffing levels sufficient to meet all ohligations under the
Order

Agreed-upon mechanism for addressing concerns regarding individual class
members and emergencies

=  Appeals

= Revocation fxtension proceedings

Interpretation Issues:
The following issues were noted in the First Report of the Special Master and

remain the subject of dispute or negotiation.

e Optional waivers, including the appropnaie liming for them to be heard after
reactivation

» Parolee timeliness waivers, including whether parolee attorneys arc requesting them
at a rcasonable rate and whether hearings are resumed after a reasonable time

¢ Parolee rights waivers before being appointed counsel
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The handling of notice and the timing of hearings when there are supplemental
charges determined after the origimal charges have been served

Whether parolees may be removed while fearful witnesses testify, subject to the
parolee’s attorney’s examination, but not the parolee’s direct confrontation

Postponements beyond deadlines because subpoenaed state witnesses do not appcar

Whether there are sufficient provisions for atiomey-client communications to be
confidential in some locations

Length of time to hearing when a parolee is subject to extradition

Issues concerning whether interstate parolecs arc members of the Valdivia class and
what protections may be due them

Length of time to hearing when a parolec is allowed to remain “not in custody”

Whether state employees and witnesses will be provided with attomey
representation during hcarings

Transportation challenges in making parolees available
Timely provision of all appropriate evidence to parolees’ attorneys

Deputy Commissioners and attorncys conducting telephone or in-person hearings
without the parolee

Adcquate notice to parolees of the dates of their revocation hearings

Charges being split during a rcvocation hearing, so that some are sustained and
others are postponed

Whether hearings are held within 50 miles of the alleged violation

What types of remedies and responses are appropriate when the state does not meet
its timelinc obligations in an individual casc

Status of civil addicts in relationship to Valdivia

Exclusion of parolees with disabilities from remedial sanclions
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In their objections, Plaintiffs note that the following additional issues have arisen.
Extensive numbers of prisoners and parolccs must be screencd pursuant to recently enacted
law concerming sexually violent predators; disputes arise when Defendants allegedly extend
a parolee’s time in custody in order to accomplish the required screening. Another issue
involves whether parolees housed in jails arc adequately informed and protected when, in
agreeing to a revocation term that involves half-time credit earning, they may not receive
the benefit of that time earning as they may serve much or all of the revocation term in jail
where half-time is not applied. A third set of concerns ariscs out of revocation proccedings
for prisoners with life seniences.

As with the issucs immediately above, thc Special Masler has insufficient
information to resolve the questions of whether they fall within the scope of Valdivia and, 1f

8o, appropriate mechanisms and remedies.

Relationship to Other Cases
In practical terms, a variety of issues in Valdivia v. Schwarzenegger arguably
overlap with concurrent remedial orders in Coleman v. Schwarzenegger and Armstrong v.
Schwarzenegger and potentially other actions. The Special Master team will attempt (o

clarify the areas of overlap during the upcoming term.

Summary
“Limited progress™ would best describe the period since the submission of the First
Report of the Special Master on the Status of Conditions of the Remedial Order. Several
key personnel changes (Valdivia Project Manager, Valdivia Deputy Attorney General,

Litigation Project Manager, and other management positions) occurred during this period.
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Some positions were not replaced — the Valdivia Project Manager position no longer exists
— were filled temporarily, or were not filled in a timely manner. More than one-half of the
attorney positions in the unit responsible for oversight and for policy negotiation were
vacant for months. Sevcral of the DAPO and BPH architects of the Valdivia process and
implementation moved on, leaving substantial deficits in experience and institutional
memory. Although it was a helpful siep to creatc a high-level position to overses and
facilitate activities in several lawsuits in their implementation phases, the overall plans for
Valdivia management, and project management, have not been made clear,

Subscquent to these changes, many agreed-upon deadlines for providing
information to Plaintiffs’ counscl and the Special Master were missed and documents and
plans were far from complete. Accountability for a wide variety of actions and dccisions
suffered. This resulted in Plaintiffs’ counsel and the Special Master’s team becoming
increasingly reluctant to trust the commitments made by Defendants. Although good will
and hard work are widely apparent, absent 4 management structure and plan, recent patterns
are unlikely to be correcled.

Yet, after a much-delayed start, Defendants did take substantial sleps 1o address
some problems inherent in managing mentally ill parolees. Defendants agreed to terminate
the use of “psych returns” and worked diligently to find community placements for “psych
returns” already in the system in 2007. They also made significant progress in negotiating a
process for mentally 11l parolees who are unable to participate in hearings.

Implementation of key information systems changes is proceeding reasonably,

although delays m contracts and funding approvals could be a harbinger of trouble.
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Defendants embraced self-monitoring and are developing it well. This can serve as
an important foundation for managing Valdivia implementation and sustaining its processes
long-term.

As to the Permanent Injunction’s provisions regarding remedial sanctions, the
Defendants, appropriatcly prodded by Plaintiffs’ counsel, agreed to a number of plans
that—if implemented--will enhance the availability and frequency of use of remedial
sanctions. Greater access to remedial sanctions for women and mentally 1ll parolees; greater
flexibility in inter-county use of remedial sanctions; and the addition of dual diagnosis
ICDTP beds are but a few of the agreed enhancements.

More will be needed in the coming months. A ¢ritical test is whether the Defendants
implement their agreed-upon obligations in a timely manner. Related issues remain for
negotialion, including fair access and whether the programs satisfy all catcgorics contained
in the original Remedial Plan and the Court’s June 8, 2005 Order, Defendants’ nascent
plang for assessing and matching parolee need 1o programming; reassessing inclusion and
exclusion criteria; and supporting cducated, consistent decisionmaking will also be key to
the meaningul use of remedial sanclions.

Finally, the broader class of parolees deserves the parties’ attention returning to
other due process considerations, Defendants’ initiation of structures and systems was truly
impressive. It is not clear, however, that progress has been made since those initial steps.
Timeliness ol notice and hearing is unknown for a potentially large portion of the class.
Possible obstacles 1o the rights to present evidence, to be heard, and to confront accusers

must be cxamined. Tmplementation necessanly gives rise to complications that must be
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addressed. The Special Master expects these to be the parties’ focus in the nearest practical
term.

According to the terms of the Order of Relerence, the parties have reviewed a drafi
of this report and submitted objections. Some requests for clarification, faciual correction,
or addition have been incorporated above. Others, where the Special Master did not have
sufficicnt information to assess, or did not agree with, the requested change, arc
incorporated to inform the Court of the nature of those objections.

The partics raised some objections based on information newly developed or newly
provided to the Special Master after the draft report was 1ssued. It is the Special Master’s
practice to reserve such information for the next Round’s report rather than adding
information to the instant report that the other party may not have had a chance to consider
and comnient upon. A small set of Plaintiffs’ objections fell outside the scope of the Special
Master’s understanding of his authority. Finally, some objections raise points that deserve
all partics’ attention and are best handled through negotiation and internal Defendant
decisionmaking at this juncture, rather than through recommendations as requested. The
latter three categories of objections are generally not addressed in this report,

While the Special Master does not feel that any court orders are necessary or
warranted at this time, two issucs bear comment. Efforts have been directed at due process
and stabilization for a particular subsel of the mentally ill, as described above; that
population is hkely to be severely and chronically ill. Among them, there will be parolees
whose trealment needs exceed CDCR’s capacity. As the parties finalize these processes, the

Special Master will look for interagency coordination and agreement with the Department
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of Mental Health to ensure that this population has timely access Lo that agency’s acute and
intermediate care programs.

As the Special Master’s team returns focus to corc due process issues, four
institutions are of particular intcrest. The Los Angeles County Jail, Pitchess Detention
Center, California Tnstitution for Men, and California Institution for Women account for a
large percentage of the total parole holds and hearings in the state. Failure to provide timely
and proper review, notice, and hearings to even a small percentage there may result in a
large number of individuals being affected. Due to the large numbers, the amount of harm
potentially being done is the greatest. The Special Master plans to encourage CDCR to
appoint a small team to work with the Special Mastcr tcam and the Plaintiffs’ counsel to
target these institutions to identify and address the practices that are not in compliance with
the remedial order.

Respectfully submaitted,

_/s/Chase Riveland

Chase Riveland
Spccial Master DATED: June 4, 2007
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